COUNTY OF LOS ANGELES
OFFICE OF THE COUNTY COUNSEL

648 KENNETH HAHN HALL OF ADMINISTRATION
500 WEST TEMPLE STREET

LOS ANGELES, CALIFORNIA 90012-2713 TDD
v (213) 633-0901
LLOYD W. PELLMAN TELEPHONE
County Counsel May 10, 2002 (213) 974-1904
' TELECOPIER
(213) 687-7300
TO: SUPERVISOR ZEV YAROSLAVSKY, Chairman
SUPERVISOR GLORIA MOLINA
SUPERVISOR YVONNE BRATHWAITE BURKE
SUPERVISOR DON KNABE

SUPERVISOR MICHAEL D. ANTONOVICH

FROM: LLOYD W. PELL
County Counsel

RE: Voting System Replacement Litigation; Secretary of State’s
Motion To Reconsider

Last February, Judge Stephen Wilson of the United States District
Court ordered the California Secretary of State to decertify punch card voting in
California by March of 2004. On April 30, Judge Wilson denied the Secretary of
State’s motion for reconsideration. A copy of the order denying reconsideration
is attached.

In his order Judge Wilson emphasizes that he is not requiring the
nine affected California counties which are currently using punch card systems to
implement a touch screen system, and that "[a]ll that is required under the laws is
that the counties use certified systems." (Order, p. 6, lines 11-12.) '

As of the date of this memorandum, the Secretary of State has not
decided whether to file an appeal.

LWP:HSM:mv
Attachment

c: David E. Janssen
Chief Administrative Officer

Violet Varona-Lukens, Executive Officer
Board of Supervisors

Conny B. McCormack
Registrar-Recorder/County Clerk
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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA

COMMON CAUSE, SOUTHERN
CHRISTIAN LEADERSHIP CONFERENCE
OF GREATER LOS ANGELES,
SOUTRWEST VOTER REGISTRATION
EDUCATION PROJECT, CHICANO
FEDERATION OF SAN DIEGO COUNTY,
AYERICAN FEDERATION OF LABOR
AND CONGRESS OF INDUSTRIAL
ORGANYZATIONS, BRYAN CAHN,
MIGUEL CONTRERAS, LAURA HO,
REVEREND NORMAN JOHNSON, JOANNE
McKRAY, TRISHA MURAXAWA, THOMAS
RANKIN, and ROB RICHARDS,

CV 01-03470-SUW (RZx)

ORDER DENYING DEFENDANT'’S
MOTION FOR RECONSIDERATION

PlaintifEs,
v‘

BILL JONES, in his official
capacity as Califoraia.
Secretary of State,

ENTERED ON ICMS
Y- 30 02

MRT0

I.  INTRODUCTION oV ,KV*\/

On February 19, 2002, this Court issued an order finding that,

Defendant.

G st Sl Vst st g St N o Nt St sl gt A s Vil B Vaes® Gk ol gl St B Cgp St

based on the uncontroverted evidence in the record, as well as the
admission by Defendant at oral argument, it was feasible for the nine

California counties currently using the pre-scored punch card veting

syst=ms Lo convert Co “ether certified voting eguipment” by March

2004. Therefore, as that was the only issue to be decided at trial,
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1 pursuant to the Octeber 12, 2001 Stipulation and Order, the parties
2 were directed to lodge a form of consent decree within seven daf;

3 after the issuance of the order. :

4 Defendant now brings a moticn for reconsideration claiming that
s the Court had failed to cecnsider the order’s negative impact on the
6 public interest. Furthermore, Defendant claims that thes Court’s

7 order was improperly igsued.

8 As set forth below, Defendant's motion for reconsideration is

9 DENJED.

10

11 II. DISCUSSION

12 A. Failure to Comsider the Public Interest
13 On October 12, 2001, the parties entered into a stipulacion.
14 signed by the Court, wherein they agreed that the only issue

15 remaining in the case prior to the parties entering into a cornsent
16 decree was "whether it is feasible to replace Votomatic and Pollstar
17 punch-card voting systems with other certified voting equipment in
18 the nine California counties that currently use such systems in

19 advance of either the 2004 primary electién or the 2004 general

20 election.” On February 15, 2002, the Court ruled on that issue,

21 thereby eliminating all remaining triable issues that had been set

22 forth by the parties.

23 Now Defendant allegee that the Court should have conéidered

24 issues other than the only issue that the parties had previously

25 agreed to have this Court decide. In particular, Defendant argues
26 that the Court neglected to consider “how the public interest would

27 greatly benefit from providing the affected counties with the eption
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1 of converting to touch screen voting systems.” Defendant's Motio?
0
2 FPor Reconsideration, at 2.
3 However, the issue of touch screen voting systema is not befare
4 the Court in this case. Through the Octbber 12** stipulation, the
5 parties knowingly and voluntarily narrowed the triable issue in this
6 case to encompass only the feasibility of converting to non-punch-
7] card certified voting systems in time for the 2004 elections.
8 Accordingly, the Court enforced that stipulation and confined the
9 trial to that issue.® See Sinicropj v, Milone, 515 F.2d €5, 68 (2d
10 Cix. 19350) (“Courts generally enforce stipulations thar narrew the
11 issues in a case."); FDIC v. 8t. Pa ire & Marine . Co., 542
12 F.2d 1032, 1038 (6th Cir. 1891) ("stipulations voluntarily entered by
13 the parties are binding . . .?). Since there were no material facts
14 in dispute concerning the interpretation of “feasibility,” nor any
15 dispute concerning the facts relevant to a resolution of the triable
16 issue, the Court properly decided this case as a matter of law.?
17
18 ! Secretary Jones has not argued that this Court should .set
aside the stipulation. At oral argument on this motion, the Court
19 specifically pointed out this fact ro Dafendant, and still Defendant
did not make such a reguest. A Tequest to set aside a stipulation is
20 permitted under prevailing law, if, for example, adherence to such a
stipulation would have resulted in manifest injustice to a party, or
21 if a party entered into the stipulation by inadvertence. See Savmour
V. Summa Vista Cinema, Inc., 809 F.2d 1385, 1388 (5th Cir. 1587)
22}  amended by 817 F.2d 609 (Sth Cir. 1987); McMoraan & Co. v, Pirst
Galifornia Mortgsge Co., 931 F.Supp. €39, 703 (N.D. Cal. 1936) (“The
B court has broad discretion in deciding whether to hold the parties tol.
24 a stipulation.”").
Rowever, since Defendant has not argued that 2ny reasons sxists
25 why this Court should set aside the stipulation, nor has he even made
- such a request, the Court will enforce the stipulation as agreed upon
26 by the parries.
27 ! In his trial brief, Defendant noted, in support of his
argument for the proper interpretacion of *feasible,” that BecIctary
28 Jones had rejected the term “possible* in favor of the word

-3-
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1 In making its decision, the Court considered all of the relevant

factors bearing on the triable issue. At the commencemant of this

[

case, the underlying issue was whether che use of the pre-scored
punch card voting systems (specifically, the Votomatic and Pellstar
systems) were in viclation of the Fourteenth Amendment and the Voting
Rights Act. That issue was never reached by the Court, becauss,
subsequent to the filing of this action, Defendant Secretary Jones

agreed to decertify the Votomatic and Pollstar systems, thereby

O 00 N Ot W

making the issue of their constituticnality moot. " Nevertheless, as
10} the parties agreed upon in the Octcber 12% stipulation, “the Court
11 chall, in determining whether it is feasible to replace such systems
12 in advance of either 2004 election, apply the same standards that.

13 would have applied if Plaintiffs had prevailed on the merits of their
14 claims.” Therefore, the Court was directed to address the issue of .
15 whether it was feasible to replace the Votomatic and Pollstar systems
16 assuming that the use of such systems amounted to & viclation of the
17 Fourteenth Amendment right to equal protection of the law and the

18 fundamental right to vote.

19 Now, despite having stipulacted to the issues set forth above,

20 Secretaiy Jones contends that the Court should have not only decidsd
2] wvhether it was feasible to replace the current systems with other

22 systems that Secretary Jones has certified as suitable for use, but

23

24 “feasibhle” in drafting the stipulacion. While the Court considered
this argument in its determination of the proper interpretation of

23 ~feasible,” Defendant had not presented, nor had he indicaced any

26 intention tc present, any evidence in this regard for trial.
Furthermore, even now, neither parcy has asserted that an

27 interpretacion of the word “feasible” would require consideration of

cxtrineic evidsnce, inetead of boing a legal detezminstion capable of
23 being made by the Court at this time.

-

-4-
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| also whether such a change is in the public interest. The Court,

2 finds it self-evidant that replacing voting systems that :ie;-.u:.i.\.ve:;'l

3] individuals of the right to vote is clearly in the public in:ereé;.

4 The only question remaining for the Court to decide, as set forth by
[ the parties, was whether such a change could feasibly be accomplished
6 in time for the 2004 elections. In this motion, however, Secretary

7 Jones essentially contends that the public interest was not properly
8 considered by the parties in agreeing to the feasibility issue being
9] the sole issue for trial, and as a result Cthe Court must alsc decide
10 whether the public interest would be better served by allbwing the

11 use of these presumably-unconstitutional punch card systems in the

12 2004 election, in exchange for the counties being able to implement
13 the touch screen voting systems by July 200S.

14 Secra=tary Jones is essentially creating a new issue for trial, '
15 disquised as a claim that the public interest was ignored in the

16 issuance of the Court'’s ordey. Ke makes this argument

17 notwithstanding the fact that the public interest is actually the

18 sole rea;on why this Court needed to decide whether it was feasible
19 for the punch card system to be replaced with a certified system - 2s
20 determined by Secretaiy'anes himself - in the first place.

21 Nevertheless, even if this Court was faced with the issue of

22 deciding whether the public interest is better served by allowing

23 more time for the nine Califormia counties at issue to implement a

24 touch screen system, the Court has no authority to direct such a

25 result. The fact remains that the counties are not parties to this
26| case. The Court cannot mandate that any county use any particular
27' voting syatem, and neither can Secretary Jones. As stated at oral

28
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argument, the only authority that the Secrstary of State has in this

regard is whether to certify systems or decertify syatems.

Accordingly, s&ince Secretary Jones has not indicated any intention to

H W NN -

decertify every system other than the touch screen system, there can
be no reguirement that the counties implement the touch screen system
at all! Even if the Court decides that the public interest is best
sexved by the use of the touch screen systems, and. directs the

Defendant to decertify the punch caxd systems by 200S, or even 2010,

O o0 1 O W

there is still absolutely no guarantee that the counties would

10 implement a touch screen system, even if they stated an intention to
11 do so. All that ie required under the law is that the counties use
12 certified systems. Since the Court has concluded that it was

13 feasible for these counties to convert to “other certified systems”
14 in time for the 2004 elections, as set forth in the February 15%

15 Order, the anly issue properly before the Court has been decided. and
16 has been decided in proper consideracion of the public interest of
17 eliminating systems that deprive individuals of the right to vote.
18 Therefore, Defendant has not satisfied the requirements under
19 Local Rule 7-18, which requires a motion for reconsideration to be
20 based on *a manifest showing of a failure to consider material faccs
21 presented to the Court.“! The Court has congidered all of the

22 material facts presented, and issued its order accordingly.

23
24
25
26 . .
' *A '‘material’ fact is cne that is relevant cto an element of a
27 claim or defense an@ whose existence might.agfect the outcome of the

suit.” . a v ectricgl

28 Asg’'n, 809 F.2d 626, 330 !9th Cir. 1987).

-6-
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1 B. Procedursl Basis for the Court’s Decision
2 Defendant also argues that the Plaintiffs’ request for judgﬁgn:
3 as a macter of law was really an improperly disguised summary ;
4~ judgment motion. Defendant’s argument is without merit.
S The Court's order was not based on a summary judgment motion
6] pursuant to Ped. R. Civ. P. 56(c). Rather, the Court made a judgment
7 as a matter of law pursuant'to its authority to grant summary
8 judgment sua sponte in the context of a final preérial conference.
9| see Portsmouth Square. Inc. V. Shareholders Protechive Comm., 770
10| 7.2a s6s, Bes (sth cir. 1585} As sec forth in Portsmoyth, “If che
11 pretrial conference discloses that no material facts are in dispute
12 and that the undisputed facts entitle one of the parties to judgment
13 as a matter of law, a summary disposition of the case conserves
4 scarce judicial resources. The court need not await a formal motiom,
15 or proceed to trial, under those circumstances.” Id,
16 Here, as indicated by the Defendant’s admission at the pretrial
17“ conference, no material facts concerning the only triable iasues were

18 in dispute. As a result, Plaintiff was entitled to judgment as a

19 matter of law, as set forth in the Court’s February 19° Order.

20 Furthermore, Defendant had a full and fair oppoztunity to develop and
21| present facts and legal arguments in support of its position, and

22 therefore this Court‘’s motion was proper. See id.: Berkovitz v, Homa
23 Box Office, Inc., 89 F.2d 24, 29 (1st Cir. 1996) ("Though a district

24 court may enter suwmmary judgment sua sponte at, or in consequence of,
25 a pretrial coqterence, the court must ensure that the targeted party

26 has an adeguate opportunity to dodge the bullet.").

27 |
28
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 Defendant does not claim that he was not fully heard on the
issue of the feasibility of converting from the punch card systems to
other certified systems by the 2004 elections. Indeed, at the :;?e
of the ruling, the record contained both Defendant’‘s 24-page
Memorandum of Contentions of Fact and Law and Defendant's 20-page
Trial Brief. Moreover, pursuant to the Court’s July 2, 2001 Order
re: Civil Trial Preparation, in which the parties were required to
submit declarations containing the direct testimony of their
witnesses, Defendant had already submitted the extensive declarations
of his primary witnesses. Finally, Defendant plainly acknowledged at
oral argument on February 4, 2002 that it was in fact possible for
each of the nine California counties using the punch card system to
covert to other systems by the 2004 election.®

Furcthermore, contrary to Defendant’s argument, Defendant did

have an opportunity to respond to Plaintiffs’ arguments. The ‘Court
specificélly'inquired of Defendant at the February 4" Pretrial
Conference, upon learning that Plaintiffs intended to raise the issue
in their trial brief of whether the feasibility guestion was already
conclusively determined, whechex Defendant'intended to respend to

that brief. Defendant indicated that his trial brief was a response

' In all of his submissions, Defendant has never denied the fact
that it is possible to change from pre-scored punch card voting
systems to other certified voting equipment by the 2004 elections.
His only argument in this regard is that it is preferxable for the
counties to use the touch screen system instead of any other system.
While this is arguably so, the Court was never asked to decide which
system was most optimal out of all of the certified systems, only
whether 2 change to another certified system was feasible. Since, as
discussed ahove, Defendant has never asked this Court te relieve him
of the stipulation and consider the issue of whether the touch screen

system is the most desirable system, the Court was able to decide the
only triable iceus wet farth by the partice &t the time ite xuling

wvas made.
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1 to Plaintaffs’ opening brief, in which the same substancive argument

2 was raised. In fact, Defendant’s trial brief did address the precise

3 issues considered by the Court in making its Pebruary 19 ruling,

4 including the issues related to the feasibility of changing voting

L1 systems, and Defendant’s argumente regarding the public interest

6 concerns. Additionally, in his current motion for reconsideration,

7 Defendant has once again had the opportunity to point out any facts

8 that he felt the Court should have considering in making its ruling,

9 and the Court has duly considered his arguments.

10 Moreover, the Court’s ruling would have also been proper under

11 Fed. R. Civ. P. 52(c). According to Rule S2(c), *If during a trial

12 without a jury a party has been fully heard on an issue and the court

13 finds against the party on that issue, the court may enter judgment

14 as a matter of law against that party with respect to a claim or

15 defense that cannot under the controlling law be maintained or

16 defeated without a favorable finding en that issue.”$

17 Therefore, the Court’s February 19, 2002 Order, wherein the

18 Court has set forth its requisite findings of fact and conclusions of

19 '

20 ° Defendant contends that Rule 52(c) only allows a trial court
to enter a judgment as a matter of law after the commencement of

21 trial. However, the Advisory Committee Note discussing the 1591
Amendment, in which subdivision (c) was added, contains the follewing

22 language: “([Subdivision (c)] parallels the revised Rule 50(a), but is
applicable to non-jury trials. It autharizes the court to enter

23 judgment at any time that it can appropriately make a dispositive

2 finding of fact on the evidence.” Fed. R. Civ. P. 52, Advisory

4 Committee Notes (emphasis added). To the extent that “at any time*

25 could be construed to mean at any time during trial, the Courct had
already directed the parties to submit, prior te trial, the direct

26 testimony of their witnesses in the form of declarations, signed
under penalty of perjury, pursuant te its July 2, 2001 Ozder re:

27 Civil Trial Preparation. Therefore, Defendant‘’s primary witnesses
had already testified. and the Courc was able te makae = dimponitive

28 finding of fact subsequent to that testimony.

-9
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law, was procedurally authorized and constitutes a valid final

judgment on the only triable issue asssrted by the parties in this

case.

I1I. CONCLUSION

As diacunicd above, Defendant’s motion for reconsideration is

DENIED.

IT IS SO ORDERED.

DATED: ‘{M =

XTSTEPHEN V. WILSOW
UNITED STATES DISTRICT JUDGE

-10-
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